INTO THE NIGHT

Effective Regulation of the Hours of
Operation of Adult Businesses

— by Scott D. Bergthold —

government cannot ban sexu-

ally oriented businesses, but may
regulate the time, place, and manner
of their operations in order to prevent
the negative secondary effects associ-
ated with such enterprises. The first
facet of regulation—time regulation—is
often overlooked, but can be one of the
most effective methods of preventing
problems during the nighttime hours,
when police resources are often thin
and darkness makes law enforcement
more dangerous. Although the U.S.
Supreme Court has not specifically
ruled on hours of operation limita-
tions targeting secondary effects, such
laws have been upheld by every fed-
eral court of appeals to consider them.!
Several state courts have also upheld
time restrictions for adult businesses.’
That being said, there are certain
constitutional arguments that local
governments should be prepared to
address, and potential state law preemp-
tion problems that local governments
should take care to avoid, when draft-
ing hours regulations.

It is well-established that a local

Constitutional Framework

Under City of Renton v. Playtime The-
atres, Inc.,? courts conduct a three-part
inquiry when evaluating adult business
regulations. First, the court must deter-
mine whether the regulation constitutes
a total ban on adult entertainment,
or is merely a regulation of the time,
place, and manner of adult business
operations. Second, if the regulation is
a time, place, or manner regulation, the
court will review it to determine wheth-
er it is content-neutral, i.e., adopted
for a content-neutral purpose, such as
controlling negative secondary effects.
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Assuming that the local government
has made this purpose clear, the court
will then apply intermediate scrutiny,
which asks whether the regulation is
designed to serve a substantial govern-
ment interest, is narrowly tailored (not
substantially broader than necessary) to
do so, and leaves open adequate alter-
native avenues of communication.*

The first two steps in this analysis
are seldom problematic. Most muni-
cipalities are fully aware that a ban on
adult entertainment will not stand, and
are equally aware that disagreement
with the message of sexually explicit
entertainment is not a legally sound
basis for regulation. Thus, municipali-
ties are generally careful to specify that
the purpose of their ordinance is to
control the adverse impacts of adult
businesses and, in doing so, avoid the
strict judicial scrutiny that is reserved
for regulations aimed at the content
of speech.’

The central issue in most adult
business litigation, including litigation
over hours of operation regulations,
is the application of intermediate
scrutiny: whether the regulation is
narrowly tailored to serve a substantial
government interest while leaving open
adequate channels of communication.

Substantial Government
Interest

It is beyond dispute that prevention
of secondary effects is a substantial
government interest.® Adult businesses,
therefore, often argue that the legisla-
tive body “did not have an adequate
factual basis to support its conclusion
that the asserted undesirable secondary
effects it seeks to regulate resulted from
the protected activity, or, if it did, that
the closing-hours amendment would
reduce them.”” In an early case, the
plaintiffs challenged a statewide hours
of operation regulation on the grounds
that the legislative body did not con-
duct a public hearing, or receive any
documents or sworn testimony, before
enacting the law. The federal district
court allowed the government to submit
supplemental post-enactment evidence
on the secondary effects question, and
the appellate court—citing the U.S.
Supreme Court’s decision in Barnes
v. Glen Theatre, Inc., which upheld a
regulation on secondary effects grounds
in the absence of any legislative record
—affirmed.® However, several courts in
recent years have concluded that pre-
enactment secondary effects evidence
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is required,’ and it is imperative that a
local government develop a significant
body of secondary effects evidence for
its ordinance.

Of course, having a substantial
legislative record does not necessarily
preclude an adult business plaintiff from
bringing a secondary effects challenge
based on the plurality opinion in City
of Los Angeles v. Alameda Books, Inc.'°
While a majority of appellate courts
have rejected such challenges,!!' at
least one court has found such a chal-
lenge sufficient for the claim to sur-
vive summary judgment.!? The result
is that almost every adult business
case, including those over previously
upheld hours regulations, involves a
challenge to the legislative basis for the
regulation.

There is typically a fundamental
flaw in the proposition that underlies
these challenges. First, plaintiffs of-
ten hire experts who begin with the
presumption that, in order to have a
valid secondary effects rationale, a lo-
cal government must show that adult
businesses have more secondary effects
than non-adult businesses. Of course,
this has never been the law;!® nor does
logic require such an evidentiary show-
ing. As one federal court explained:

Plaintiffs also offer their own
compilation of data suggesting
that police service calls are
placed less often from their
establishments than from
certain other Louisville-area
establishments which do not
feature adult entertainment.
Even if true, this does not
disprove that the enactment
of buffer zone regulations may
reduce criminal activity and
further an important govern-
mental interest.'*

In litigating hours of operation
provisions, plaintiffs often raise a varia-
tion of this argument. An adult business
may attempt to show that more crime
occurs during the late afternoon and
evening hours than during the overnight
hours that are regulated by the munic-
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ipality’s ordinance. Even if true, this
proposition—which ignores important
elements relevant to measuring crime
risks—does not undermine the rationale
that the hours of operation regulation
clearly serves the interest of preventing
secondary effects during the nighttime
hours. In other words, a municipality
does not bear the burden of showing
that adult businesses are the worst
land uses in the city, or even, that adult
businesses generate more secondary
effects than, say, a biker bar or an-
other “problem” establishment in the
municipality. Rather, to justify an ordi-
nance regulating sexually oriented
businesses, a municipality need only
advance some basis to show that its
regulation “may reduce the costs of

secondary effects without substan-
tially reducing speech.”” And lower
courts have generally been faithful in
requiring adult businesses to challenge
“the City’s rationale,”'® not some al-
ternative rationale proffered by the
witnesses hired by adult entertain-
ment establishments.!”

Narrow Tailoring

Adult businesses have also seized upon
language in Alameda Books—spe-
cifically, that in Justice Kennedy’s
concurrence—to argue that hours of
operation provisions are per se invalid.
In Center for Fair Public Policy v. Mari-
copa County,

[Plaintiff] argues that sexually-
oriented businesses draw a fair
amount of their patronage in
the evening and late night

hours—nude dancing estab-
lishments are hardly doing a
roaring trade after dawn. The
ordinance shuts these estab-
lishments down during the late
night hours, and therefore it
cannot be, as Justice Kennedy
would require, that “the quan-
tity of speech will be substan-
tially undiminished, and that
total secondary effects will be
significantly reduced.”’®

The U.S. Court of Appeals for the
Ninth Circuit rejected this argument
on multiple grounds. First, the court
observed that “Justice Kennedy never
intended a heightened proportional-
ity requirement to apply” to hours
regulations because he emphatically
reaffirmed Renton’s core principle
that regulations targeting secondary
effects are entitled to the relaxed
scrutiny laid out in that seminal case.
Under Renton, the Ninth Circuit noted,
the federal courts of appeal have
unanimously upheld “time” regula-
tions for adult businesses."”

Second, as the Fair Public Policy
court explained, Justice Kennedy’s
concurrence dealt with a unique claim
advanced in Alameda Books: that the
Los Angeles “break-up” policy would
force the closure of a number of exist-
ing adult businesses. Justice Kennedy
emphasized that a municipality cannot
advance the rationale that it will ob-
tain a reduction in secondary effects by
eliminating adult businesses. An hours
of operation regulation does not force
the closure, or elimination, of existing
adult businesses. Moreover, the Ninth
Circuit observed, “the application
of Justice Kennedy’s proportionality
analysis,” as suggested by the plaintiffs,
“would invalidate all such laws, and
we are satisfied that he never intended
such a result.”?°

Finally, the Ninth Circuit surveyed
numerous cases decided in the wake of
Alameda Books and concluded that the
weight of authority demonstrated that
Justice Kennedy’s concurrence did not
substantially alter the Renton frame-
work for adjudicating adult businesses
cases. Under that framework, a regula-
tion is narrowly tailored so long as the
governmental interest at stake “would



be achieved less effectively absent the
regulation.””! Because the regulation
in question met that deferential stan-
dard, the Ninth Circuit ruled that
it was constitutional under the First
Amendment.

Alternative Avenues

of Communication

A time, place, and manner regulation
must “leave open ample alternative
channels for communication.”?? The
cases that uphold hours of operation
regulations for adult businesses involve
several different closing times, including
10:00 p.M.,” 11:00 p.M.,** midnight,”
1:00 a.M.,?® and 3:00 A.M.?” Local
governments should first evaluate the
case law from their state and federal
appellate courts, keeping in mind that
the more restrictive the regulation, the
more difficult it may be to prevail in
any litigation that ensues. Provided that
the municipality has a substantial legis-
lative record, however, courts are likely
to approve reasonable restrictions on
adult businesses’ hours of operation.?®

Potential Preemption Issue
Because some adult businesses hold
liquor licenses and are, therefore, regu-
lated by state closing hours, munici-
palities should implement adult busi-
ness hours of operation provisions only
after reviewing potential conflicts with
state liquor laws. There are relatively
few published cases on this issue, and
those cases take differing views.”

In Deja Vu of Cincinnati, L.L.C. v.
Union Township Board of Trustees,*® the
U.S. Court of Appeals for the Sixth
Circuit evaluated a regulation that
required adult cabarets without liquor
licenses to close at midnight, while
permitting liquor-licensed cabarets to
stay open later, pursuant to the terms
of their liquor licenses. The court
rejected both First Amendment and
Equal Protection challenges to the
statute. The court observed that
the disparate treatment caused by
the regulation was not based on any
invidious discrimination; rather, it
was based on the fact that state law
prevented the more restrictive clos-
ing time from being applied to both
classes of cabaret.’! Additionally, the
court observed, the township “relied

Because some adult businesses hold liquor licenses and are,

therefore, regulated by state closing hours, municipalities should

implement adult business hours of operation provisions only after

reviewing potential conflicts with state liquor laws.

upon research suggesting that the pa-
trons of alcohol-free adult cabarets are
often more unruly because these caba-
rets are frequently patronized later in
the evening by customers who have
become intoxicated at other establish-
ments.”? Because the regulation was
a reasonable approach to preventing
secondary effects without unreason-
ably limiting alternative avenues of
communication, the court upheld it as
constitutional.*}

Conclusion

A reasonable hours of operation regula-
tion is a constitutionally sound method
of controlling the negative secondary
effects of adult businesses during the
overnight hours. Before adopting such
regulations, municipalities should re-
view the decisional law on this issue
from their state and federal appellate
courts. Additionally, local governments
should evaluate the impact, if any, that
state liquor regulations may have on
this aspect of their adult business or-
dinance. Finally, if litigation ensues,
the municipality should educate the
court about the relevant regulatory
rationale and demonstrate how the
hours of operation regulation serves
the community’s interest in prevent-
ing secondary effects during the over-
night hours.
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In addition to making construc-
tion law and code enforcement
part of our annual programs,
we are moving forward on
offering programs on employ-
ment law, real property law

for the local government prac-
titioner, and other topics of

interest to our members.

loyalty to the organization. I wish
I could take the credit for all of it,
but the truth is that the IMLA staff
deserve the credit. Veronica Klef-
fner has directed these changes with
efficiency, a firm hand, and quiet
aplomb. Sophia Stadnyk, in addition
to working her magic on the newslet-
ters and this magazine, has created
a terrific Canadian program. Devala
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rate web presence. Mary Vlach and
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work. Lee Ross-Clark and Rhonda
Jackson have each dedicated them-
selves to making our operations
appear seamless (despite behind-
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fulfilling their responsibilities with
quiet vigor. VL
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