Alameda Reaffirms
Rentons Deferential Standard

Impact' Evidence “Reasonably Believed to Be Relevant” is Sufﬁcient




n City of Los Angeles v. Alameda

Books, Inc., et al.,! the United

States Supreme Court reaffirmed
that cities have substantial latitude
when zoning to control the adverse im-
pacts of sexually oriented businesses,
and that the evidence upon which mu-
nicipalities rely need only be “reason-
ably believed to be relevant to the
problem the city addresses.” The Court
remanded the case for trial on whether
the City of Los Angeles’ secondary
effects evidence supported its unique
prohibition on “multiple use” adult busi-
nesses (those that combined retail
and peep show booth uses under one
roof). Despite the Court’s affirmation of
City of Renton v. Playtime Theatres, Inc.’?
and its refusal to impose an “empirical
proof” requirement for adult business
regulations, some adult business opera-
tors view the case as a win, and intend
to use it to challenge regulations far
afield from the specific prohibition at
issue in the case.* The extent to which
such challenges are successful will likely
turn on the ability of cities to discern
what Alameda Books does and does not
stand for, and to distinguish the argu-
ments advanced in that case from the
arguments advanced in defense of their
own local ordinances.

Background

In 1995, two adult bookstores whose
businesses combined retail and peep
show booth uses challenged a portion
of the City’s zoning code. Section
12.70(C), amended in 1983, prohibited
more than one adult use from operat-
ing in the same building. Defending
the ordinance at summary judgment,
the City relied solely on its 1977 study
demonstrating a correlation between
geographic concentrations of separate
adult businesses, and increases in
crimes such as robbery and prostitution.
The district court ruled that the study
did not support an inference that mul-
tiple use adult businesses would produce
secondary effects similar to those asso-
ciated with concentrations of separate
adult businesses in a neighborhood.
Finding the City’s content-neutral
justification lacking, the court invali-
dated the ordinance as a content-
based regulation that failed strict
scrutiny.
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On appeal, the U.S. Court of Ap-
peals for the Ninth Circuit affirmed on
different grounds, holding that the or-
dinance was more properly analyzed as
a time, place, and manner regulation
because it “[did] not ban adult enter-
tainment establishments altogether.”
However, the appellate panel conclud-
ed that even if the ordinance was
content-neutral, the City’s study failed
to provide evidence that the multiple
use prohibition was “designed to
serve” the City’s substantial interest
in abating secondary effects. Critical
to the Ninth Circuit’s holding was the
perceived attribution of secondary ef-
fects not to individual adult businesses,
but only to the concentration of separate
adult uses in a given vicinity. On this
point, the Court of Appeals found
that, “Los Angeles has presented no
evidence that a combination adult
bookstore/arcade produces any of the
harmful secondary effects identified
in the Study.”® Although the City’s
local experience included evidence of
secondary effects from such combina-
tion businesses,’ the issue was not
specifically addressed in the 1977
study, and the panel concluded that
“the pertinent findings of the Study
focus solely on the concentration of
separate adult business entities.”s There-

fore, the Ninth Circuit invalidated
the City's regulation.

“Empirical Proof” Requirement
for Secondary Effects
Ordinances Rejected

The United States Supreme Court re-
versed in favor of the City and re-
manded the case for further proceedings.
The plurality opinion, authored by
Justice O’Connor, concluded that “Los
Angeles may reasonably rely on a
study it conducted some years before
enacting the present version of the
§ 12.70(C) to demonstrate that its ban
on multiple-use adult establishments
serves its interest in reducing crime.”
The plurality first explained that the
lower court had misapplied Renton’s
“reasonably believed to be relevant”
standard for secondary effects evidence,
and then specifically rejected the
dissent’s position that such evidence
must empirically prove that the regula-
tion will be effective.!?

While local governments must
be “allowed to experiment with solu-
tions to admittedly serious problems,”
the plurality cautioned against “shoddy
data or reasoning,” and held that sec-
ondary effects evidence must “fairly sup-
port the municipality’s rationale for its
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ordinance.”' If it does, then the plain-
tiffs bear the burden to “cast direct
doubt on this rationale” before the
burden will shift back to the municipal-
ity to supplement the record with
renewed support “for a theory that
justifies its ordinance.”!? The plurality
reiterated that, on balance, cities’ legis-
lative judgments are entitled to defer-
ence because “[m]unicipalities will, in
general, have greater experience with
and understanding of the secondary
effects” that flow from sexually orient-

ed businesses.!?

Kennedy's Concurrence and

the Secondary Effects Standard
for a Zoning Ordinance

Justice Kennedy concurred in the
judgment and provided the fifth vote
to reverse the lower court’s ruling. Re-
affirming the common sense rationale
for typical adult use dispersal ordi-
nances, Justice Kennedy explained that
“high concentrations of adult businesses
can damage the value and the integrity
of aneighborhood. The damage is mea-
surable; it is all too real.”" The lower
court, therefore, erred in granting sum-
mary judgment against Los Angeles
because it was reasonable for the City
to conclude that “knocking down the
wall between adult businesses does not
ameliorate any undesirable secondary
effects of their proximity to one an-
other.”" Accordingly, while the plain-
tiffs should have an opportunity at trial
to prove that the City’s conclusion was
unsound, the City should not be fore-
closed by summary judgment from ex-
ercising its zoning authority through the
regulation.

Justice Kennedy noted that ordi-
nances directed specifically at the sec-
ondary effects of adult uses were tech-
nically “content based,”'® but explained
that such a label in no way determined
the law’s constitutionality. “This sort of
singling out is not impermissible con-
tent discrimination; it is sensible urban
planning.”” Thus, he explained, “the
central holding of Renton is sound: A
zoning restriction that is designed to
decrease secondary effects and not

speech should be subject to intermedi-
ate rather than strict scrutiny.”*®

Next, Justice Kennedy cautioned
against potential expansion of the
Renton doctrine to justify a zoning ordi-
nance which had a secondary effects
rationale based on decreasing the
number of sexually oriented businesses.
Rather, “a city must advance some
basis to show that its regulation has
the purpose and effects of suppressing
secondary effects, while leaving the
quantity and accessibility of speech
substantially intact.”*® Adult business
attorneys have opined that this language
renders some non-zoning restrictions,
such as hours of operation regulations
in typical adult entertainment ordi-
nances, presumptively unconstitu-
tional.?® Justice Kennedy’s opinion,
however, does not claim to address adult
business regulations outside the zoning
context,’! and merely establishes that
adult use zoning regulations cannot
be premised on the elimination of
adult businesses. “If two adult busi-
nesses are under the same roof, an ordi-
nance requiring them to separate will
have one of two results: One business
will either move elsewhere or will
close. The city’s premise cannot be
the latter.” Thus, the City could not
implement a regulation intended to
eliminate or ban one or more adult
businesses from the community and
claim that result as the basis for its
secondary effects rationale. “It is true
that cutting adult speech in half
would probably reduce secondary
effects proportionately. But again, a
promised proportional reduction does
not suffice.””

The plurality foresaw the potential
confusion that could flow from interpre-
tations of Justice Kennedy’s concur-
rence, and specifically addressed this
issue at the end of its opinion. The busi-
nesses had argued that the multiple use
prohibition was effectively a ban on
peep show booths and should be sub-
ject to strict scrutiny. The plurality re-
jected this contention and noted:

This also appears to be the theme
of Justice Kennedy's concurrence.
He contends that ‘{a] city may not
assert that it will reduce second-
ary effects by reducing speech in



the same proportion.’ Post, at 7
(opinion concurring in the judg-
ment). We consider that unob-
jectionable proposition as simply
a reformulation of the require-
ment that an ordinance warrants
intermediate scrutiny only if it is
a time, place, and manner regula-
tion and not a ban. The Court of
Appeals held, however, that the
city’s prohibition on the com-
bination of adult bookstores and
arcades is not a ban and respon-
dents did not petition for review
of that determination.?*

The detrimental impact of this clari-
fication on the adult businesses’ posi-
tion is evidenced by their extraordinary
act of asking the Supreme Court to
eliminate this paragraph from the plu-
rality opinion. That motion was de-
nied.” The court of appeals clearly held
that the regulation was not a ban,? and
neither that opinion nor the Supreme
Court’s opinion supported the underly-
ing premise of the businesses’ “ban” ar-
gument—that the constitutionality of
an adult business regulation turned on
the economic impact it may have on a
particular business.*”

Conclusion

Several aspects of Alameda Books stand
out. First, each Justice reaffirmed the
central holding in Renton as sound, al-
though several were concerned about its
application to the case due to the per-
ceived lack of evidence and argument
about secondary effects caused by indi-
vidual adult businesses.?® Thus, cities
should demonstrate, from secondary ef-
tects reports and factual findings in adult
business cases, that their ordinances are,
as Renton stated, “aimed at preventing
the secondary effects caused by the pres-
ence of even one such [sexually oriented
business] in the neighborhood.”?”
Second, while plaintiffs may assert
that the secondary effects doctrine has
been undermined, both the plurality
opinion and Justice Kennedy’s concur-
rence rejected an empirical evidentiary
requirement and reaffirmed that the
government’s legislative judgment was
entitled to substantial deference under
Renton. Moreover, none of the opinicns
suggest that the results in Young or

Renton would be changed by the Court’s
analysis of the Los Angeles multiple
use prohibition. Finally, Alameda Books
did not fundamentally alter lower
courts’ analysis of typical regulations
directed at the secondary effects of
adult businesses,’® which should be
upheld provided that they are ad-
equately supported by secondary effects
evidence and are not designed to elimi-
nate sexually oriented businesses from
the community.
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